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WITNESSSTATEMENT OFTHOMAS KELLY

1. My name is ThomasKelly and I am Executive Vice President,Financeand

Administration,at Sony/ATVMusicPublishingLLC ("SATV").

2. While everythingin musicstartswith thewritersandcomposersofthesongs,music

publishersplaya critical role in helpingto discoverandnurturethedevelopmentof thosewriters

and composers. Indeed,as I will explain below, but for the ability of music publishersto

financially supportthe investmentin new songwriters— manyof whomwill neverachieveany

commercialsuccess— throughthe incomegeneratedby the publishers'xistingcataloguesof

successfulsongs,I believe that the creationof future generationsof "evergreen"songswill

inevitablybe diminished. If the incomebeinggeneratedby existingcataloguesdiminishes,the

ability ofmusicpublishersto continueto makerisky investmentsin thecreationofnewmusicwill

similarly bediminished.

3. But theroleofmusicpublishersisnot limited to findingwritersandcomposersand

helpingthemto developtheir talents. Musicpublishersprovidefinancialsupportto bothnewand

existingwritersandcomposersbypayingadvancesagainstroyaltiesthatmayormaynotbeearned

in the future, advancesthat musicpublishershavebeenable to fund by virtue of the income
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generatedby their existing catalogues. Music publishersmarket,promoteand arrangefor the

world-wide sub-publicationandlicensingof the songs. Theytracktheexploitationof the songs,

collectandprocessall of theincomereceived&om thousandsofusersandissueroyaltystatements

to thewriters andcomposers.Theyprotectthecopyrightsagainstunauthorizeduse,boththrough

their in-housecounselandthroughoutsidelitigation counsel.

4. Individual writers could not afford to bear the costsof performing all of these

functions. Withoutmusicpublishers,themusicindustrywouldbedisruptedandtheoutputofnew

musicwould inevitablybereduced.And like anyotherbusiness,unlessmusicpublisherscanearn

a returnon their investmentin new and existingwriters that is at leastequalto or morethanthe

returntheywouldearnweretheyto paydowndebtor makealternativeinvestments,atsomepoint

their investorswill undoubtedlyrequirethattheir incomebe deployedotherthanby investingin

thecreationofnewsongs.

5. Accordingly, I makethis statementto document,from a financialperspective,the

investmentthat SATV makesin identifying, signingand thensupportingthe creativeefforts of

writersandcomposers.I will also identify andexplainthe financial investmentthatSATV makes

in marketing,promoting,licensingthesongsandassuringthattheyareexploitedandlicensednot

merelyin theUnitedStatesbut alsoon aworld-widebasisthroughsub-publishers.Further,I will

explainanddocumentthe financial investmentSATV makesin tracking the exploitationof the

songs,collecting andprocessingthe incomepaid by thousandsof usersand assuringthat the

writersandcomposersarethenaccountedto andpaidtheirshareof the incomegeneratedby their

songs. Finally, I will explainanddocumentthe financial investmentthatSATV makesto protect

thecopyrightsagainstunauthorizeduse.
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ProfessionalBackground

6. I beganmy careerin musicpublishingatEMI MusicPublishingin November1991,

afterhavingworkedin public accountingatErnstandYoung. While atEMI Music Publishing,I

held a numberof positions,including SeniorVice Presidentof Financefor North Americaand

ExecutiveVice PresidentofWorldwideFinancialOperations.In January2008,I wasappointed

Chief Financial Of5cer and becameresponsiblefor BMI Music Publishing'saccountingand

financialoperationsworldwide. I held thatpositionuntil thecompanywassold to a consortium

of investors,includingSonyCorporationofAmerica,onJune29, 2012,at which time I assumed

my currentpositionat Sony/ATVMusicPublishing. I amaCertifiedPublicAccountantandhave

a degreein accounting&om RutgersUniversity.

7. As ExecutiveVice President,FinanceandAdministrationat SATV, part of my

responsibilities include the overseeingof Financial Planning and Analysis and the Global

CopyrightandRoyaltyAdministrationfunctions. I reportdirectly to the CFO of SATV, Joseph

Puzio,and,asneeded,to theChairmanandCEOof SATV, Martin Bandier.

8. In this witnessstatement,I will bereferringto financial informationandattaching

documentsthat are derived &om the books and recordsof both SATV and the EMI Music

PublishingCompanies("BMI"), which, asI will explainbelow,havebeenadministeredby SATV

sinceJune29, 2012. In my capacityasExecutiveVice President,FinanceandAdministration,I

have accessto and knowledgeof the financial recordsof both SATV and EMI. It is my

understandingthat the financial informationto which I will referhasbeenprovidedto the other

partiesin this proceeding,althoughsomeof the specific informationanddocumentsto which I

will refer drill down deeperinto someof the Bnancialcategoriesof informationthathavebeen

previouslyproduced.
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SATV andKMI MusicPublishin

9. SATV is oneof the largestmusicpublishingcompaniesin the world, owning or

administering (not including the EMI catalogue)approximately~songswritten by~songwriters. It controlsmanyof themostsuccessfulsndvaluablemusiocatalogues

of all time. As PeterBrodskystatesin his witnessstatement,SATV's catalogueincludessongs

writtenby iconicwriterssuchasJohnLermonandPaulMcCartneyofTheBeatles,LeonardCohen

and Bob Dylan. SATV also administersand/or co-publishessongswritten by contemporary

artist/writerssuchasTaylor Swift andLady Gaga. While thesecontemporaryartist/writersareall

now householdnames,responsiblefor someof the mostpopularsongsandrecordingsof recent

years,theystartedout asunknownsandwerenurtured,promotedandsupportedby SATU.

10. In Juneof 2012, following thepurchaseof the EMI Music Publishingcompanies

("EMI") by a consortiumof investorsincluding SonyCorporationof America (alongwith the

Estateof Michael Jackson),'ATVbecamethe exclusiveworld-wide administratorof the EMI

catalogueonbehalfoftheownersofEMI, While all oftheEMI world-widepublishingcompanies

remainseparatelyownedandmaintaintheirown corporateexistence,SATV's employeesaround

theworld arenow responsiblefor managingthepublishinginterestsof the EMI companies,and

performall of theadministrativefunctions,includingcreative(alsosometimesreferredto asartist

andrepertoire),synchronizationlicensing,grandrights licensing,mechanicallicensing,copyright

administration,businessaffairs andlegal, incometrackingandroyaltyaccounting.

11. EMI's catalogue,which consistsof approximately~songswritten by

writers, includessomeof the most famoussongsof all time, including the

incredible Jobete (Motown) catalogue (with songs by Holland, Dozier, Holland, Smokey
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Robinson,NormanWhitfield and StevieWonder,amongothers),classicmotion picture songs

writtenby HarryWarrenandbyYip HarburgandHaroldArlen (including"OverTheRainbow"),

songswritten by CaroleKing andGerry Goffin, andthe Duke Ellington catalogue. Similar to

SATV, EMI's rosterof writers also includescontemporaryartistslike Alicia Keys andPharrell

Williams, who startedoutasunknownsandwho werenurtured,promotedandsupportedby EMI.

12. IncludingtheadministrationoftheEMI catalogue,SATV nowownsoradministers

the largestcatalogueofmusicalcompositionsin theworld, with some

not all of the songscontinueto generateincome,

songs. While

continueto generatesome

level of income from public performances,live theatrical performancesand mechanical

reproduction,includingstreaming.

TheRoleof MusicPublishersIn TheCreationandExnloitationof Music

13. As explained in more detail in the accompanyingwitness statementof Peter

Brodsky,musicpublisherslike SATV andEMI employ peoplewho areresponsible

for all of the activitiesthatultimatelyassurethe continuingavailability to thepublic ofnot only

existingsongsbutalsoaconstantstreamofnewsongsbybothestablishedwritersandnewwriters.

14. Again, as Mr. Brodsky explains in his witnessstatement,the critical functions

performedby musicpublishersstartwith thecreativedepartment,which is dedicatedto searching

for new andunknownwriters and thenworking with them to honetheir talentsandto identify

recordingartistsinterestedin recordingtheir songs. Thebusinessaffairs andlegal departments

performa broadarrayof critical services,includingnegotiatinganddraRingcontractswith new

writers, extendingagreementswith existing writers, acquiring cataloguesof songs,securing

extendedrenewaltermagreementsundertheUnited StatesCopyrightAct with writers andtheir

heirs,negotiatingagreementswith prospectivelicenseesfor the exploitationof songs(including



PUBLIC VERSION

with interactivestreamingservices),andprotectingthe rights in the songsalong with outside

litigation counsel.

15. Music publishersalsohavefinanceandbusinessdevelopmentdepartmentswhich

focus on, amongother things,modelingdealsfor the acquisitionof rights &om bothnew and

existing writers, including making financial determinationsregardingadvancesto be paid to

writers as well as valuing rights for purposesof acquiringcataloguesandpurchasingextended

renewaltermrights.

16. As I will explainbelow, the financial modelingthat is done,both for computing

advancesand for acquisitions, including the purchaseof extendedrenewal term rights and

catalogues,hasalwaysinvolveduncertaintyandrequiresagreatdealofexperienceandjudgment.

17. Theseforecastingproblemsarecompoundedwith newwriters.

0

Ultimately,enteringinto agreementswith unknown

newwriters involvessomethingofa leapof faith. Yet, unlessthereweremusicpublisherswilling

to backup theirbelief in the talentof unknownwriters with advancepaymentsagainstroyalties

thatmayneverbeearned,thepublicwould likely bedeprivedof thenextSmokeyRobinson,John

Lennon,PaulMcCartneyor CaroleKing. Music publisherstake thesefinancial risks, manyof
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which neverpay off, becausetheycan fund theserisky advances,which are investmentsin the

futureofmusic,throughtheincomebeinggeneratedby theirexistingcataloguesofsongs.Because

musicpublishershavebeenableto take theserisks, thepublic andthe streamingservicesenjoy

thebene6tsof themusicthat the successfulnewwriters create,withouthavingto bearthe costs

associatedwith thefailed investmentsmadein themanynewwriterswhoproveunsuccessful.

18. As statedin detail in Mr. Brodsky'switnessstatement,musicpublishersalsohave

departmentsdevotedto the administrationof the copyrights, including making sure that the

copyrightsareprotectedandregisteredwith theUnited StatesCopyrightOffice, aswell aswith

mechanicalandperformingrightscollectingsocietiesaroundtheworld. In addition,theyensure

that the copyrights are licensedto both affiliated and unaffiliated foreign sub-publishersfor

exploitationabroad.

19. Thecopyrightadministrationdepartmentalsoperformscritical researchroleswith

respectto historical catalogues. Copyrightscurrently endurefor the life of the authorplus 70

years. For olderworks thatwerecopyrightedunderthe 1909CopyrightAct, thetermofUnited

Statescopyrightprotectionis now 95 years. EMI, in particular,hasa very significanthistorical

catalogue,owningandadministeringsongsthatwerewrittenasearlyasthe 1920s. Thecopyright

arlmimstrationdepartmentis responsiblefor maintainingand&equentlyresearchingthe records

relatingto thesesongsin orderto ensurethattheyareprotectedandthattheycontinueto generate

income.

20. SATV employsnearly employeesin its CopyrightDepartmentworldwide,

including in theUnitedStates.

21. Musicpublishersalsohavelargedepartmentsdedicatedto licensing. In orderfor

both writers and publishersto generateincome Rom songs,the songsmust be licensedfor
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exploitation. Songsgenerateincomefrom avarietyofuses. In theUnitedStates,musicpublishers

issue,directly or through agentssuch as The Harry Pox Agency, mechanicallicenses,which

authorizethe exploitationof songson phonorecords,digital downloadsandstreamingservices.

Music publishershaveemployeesdevotedto seekingto securesynchronizationlicensesfor the

useof songsin commercialadvertisementsand in televisionprogramsandmotionpictures. Of

increasingimportanceare the licensingof what is known as "grandrights," which is theuseof

songsin a live theatricalpresentation(suchas "MammaMia," "JerseyBoys" "Beautiful, The

CaroleKing Story" and"Motown TheMusical").

22. Music publishershavealsobeenrequiredto makesignificantinvestmentsin music

rights managementandroyalty accountingsystems. The exploitationof songsis a world-wide

businessand publisherslike SATV and EMI receive royalty statementsand paymentsfiom~licensees. All of this datahas to be processedand royalty statementshave to be

generated,eitherquarterlyor semi-annually(dependinguponthe termsof the specificsongwriter

agreement),to eachof the

administeredby SATV andEMI.

writers andco-publishersof the songsownedand

23. SATV'sCopyrightandRoyaltyAdministrationdepartmentsemploysaproprietary

systemknown as TEMPO thatmanagescopyrightandroyalty information for its catalogueand

now that of EMI. SATV installedthe TEMPO systemin 2007, and through fiscal year2016

(SATV andEMI arebothon a fiscal yearthatendson March31 of eachyearso that fiscal 2016

concludedon March31, 2016),it hasinvestednearly

~. In addition,asI will explainbelow,SATV employsa largenumberofpeoplein Nashville

who areengagedin thereceiptandprocessingof theroyaltystatementsandpaymentswe receive

EMI's datahasbeenmigratedto SATV's TEMPOsystem,
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f'rom aroundtheworld andthe generationandrenditionof royalty statementsto ourwriters and

co-publishers.

DiscoveryandDevelopmentofSongwriters

24. Oneof themostsignificantcontributionsofmusicpublisherslike SATV andEMI

to themusicindustryis theinvestmenttheymakein discoveringanddevelopingnewsongwriting

talent. As with all creativeendeavors,thepublic is constantlyseekingnewmusicto listen to, to

singandto frametheeventsoftheir lives. Musicpublisherslike SATV employpeoplewhosesole

role is to discovergreatwritersandwho, aftersigningsuchwritersto agreements,workwith them

andwith recordingartiststo securetheexploitationof thesongstheycreate.

25. Again, Mr. Brodsky'switnessstatementexplainshow SATV's employeesin our

CreativeDepartmentundertaketo discoveranddevelopnewsongwritingtalent. SATV employs

some~ Creativeprofessionalsin the United Statesalone and an additional~ professionals

worldwide,whoarededicatedto discoveringanddevelopingfreshanddiversesongwritingtalent.

26. These activities of our Creative Department,which are crucial to SATV's

developmentofsongwritersandcrucial to theexpansionof themusicavailableto thepublic (and

someof which comesto be the "inventory" that attractsthe listeningpublic to the streaming

services),entail a significant cost to SATV

whicharediscussedin detailbelow.

27. DiscoveringnewwriterswouldnotmeanverymuchunlessSATV andEMI were

alsoableto enterinto contractswith them. In orderto securetheright to publishor administerthe
I

songsto be written in the future by a new writer (as well as to acquirethe right to publishor

administerthesongsalreadywrittenby successfulwriterswhosecataloguesofexistingsongsand

songsto bewritten in the futuremaybecomeavailable),SATV is almostalwaysrequiredto pay
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an advanceagainstthe hoped-forfuture royalty earningsthatmaybeearnedby the songwriter's

songs. SATV's BusinessDevelopmentDepartmentis responsiblefor

28. As I havesaid,with existingwriters who havea provenbody of work,~
Overthepastfew years,SATV andEMI havepaid lump

sinnadvancesof asmuchas

The financial risks that mustbe

assumedby amusicpublisherto find thewritersof the"hits" of the future,the income&om which

will, in turn, supportthe continuedsearchfor succeedinggenerationsof new greatwriters are

thereforeincreasing. AttachedasCO Ex. 4.1 is a schedulereflectingthe total advancespaidby

SATV and EMI for the past four fiscal yearsand the portion of thoseadvancespaid to new

10
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unprovenwriters.

29. Music publishershave no choice but to continue to make advances,both to

unprovennewwritersandto acquirerights from existingandsuccessfulwriters. Theseadvances

arepaidnotonly to effectivelycompetebutto alsoenablewriters to work. Advancesareessential

to the developmentof new andestablishedsongwriters. As explainedby the writers who have

submittedwitnessstatementsin this proceeding,advancesenablewriters to write by financing

their day-to-dayexpenses,including professionalbills, managementcommissions,equipment

costs,transportation,taxesandgeneralliving expenses.

30. The advancespaid by SATV to their songwritersconstituterisky but necessary

investmentsin thesongwriter'stalent. Basedonourexperience,while we alwayshopethatthese

advanceswill eventuallybe recoupedfrom the incomethatmaybe producedif the writers are

successful,in fact, manyof the advanceswe makeareneverrecoupedandmustbe written ofK

Evenwherewepayadvancesto successfulwritersto acquiretheirexistingsongs,with thechanges

in themusicindustry'slandscape,thereis no assurancethattheadvanceswepaywill berecouped

in anyreasonableperiodof time. Fornewwriters,therisksareobviouslycompounded.Thereis

no guaranteethat their songswill everbe recorded,or, if recorded,that the recordingswill be

successful.

31. Attachedas CO Ex. 4.2 is a schedulepreparedfiom our financial recordswhich

reflectsthe
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32. Despite this risk, SATV's paymentof advancesare crucial to the signing and

developmentofsongwriters.Theseadvancesconstituteasubstantialyearlyexpenditureby SATV.

In 2013,in theUnited Statesalone,

As reflectedon CO Ex. 4.1, SATV paid out in

advancesduring the yearand it recouped

By 2015 aad2016,~
For example,in

2015,

(CO Ex. 4.1.) In

33. In fiscal year2015,SATV's andEMI's advancespendonnewandexistingwriters

equatedto of their total revenue,respectively. (CO Ex. 4,1.) In

fiscal year2016,SATV andEMI's advancespendequatedto

respectively.

of their total revenue,

34. In additionto discoveringnewsongwritingtalentandevaluatingtheirpotential,the

CreativeDeparbnentis alsoinvolvedwith developingthenewsongwriters,whichpresentsfurther

overheadcosts. For example,SATV operatesthreerecordingstudiosin theUnited States. One

12
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studio, locatedin Nashville,

The othertwo studiosare locatedin Los

Angeles,California

35. In additionto theCreativeDepartment,discoveryanddevelopmentofsongwriting

talentalso involves theBusinessandLegalAffairs Department. SATV employsovergpeople

in its BusinessandLegalAffairs Departmentin theUnitedStatesandhasmorethangBusiness

andLegal Affairs employeesworldwide. The BusinessandLegal Affairs departmentconsists

primarily of lawyersandotherprofessionalswith deepexperiencein themusicindustry. Not only

do they negotiateanddraft songwriteragreementswith bothnew writers andwith writers who

havealreadyachievedsuccess,but theyalsosuperviseoutsidecounselin litigations involving the

protectionof the songsin SATV's catalogueand in the negotiationand drafting of the more

complicatedlicenseagreements(including thosefor live theatricalproductionssuchas "Jersey

Boys," "Beautiful, TheCaroleKing Story," "Motown: TheMusical" and"TheWizardOf Oz").

36. Also entrustedto thesupervisionof theBusinessandLegalAffairs Departmentis

thenegotiationanddrafting of agreementsto acquirecataloguesof songs&om songwritersand

otherpublishersandtopurchasewhatareknownasextendedrenewaltermrights,whicharerights

arisingundertwo complexand little-understoodprovisionsof the United StatesCopyrightAct

which enablewritersandtheirheirsto recapturerights theyhavegrantedandto thenresellthem.

Understandingandbeingable to addressextendedrenewalterm rights is especiallycritical for

oldercataloguessuchasHMI wherethe grantsof rights madedecadesago areenteringinto the

periodwheretheextendedrenewaltermrightsarecomingdueandit is increasinglybecomingan

issuefor SATV aswell.

37. While thework andexpenseSATV is requiredto incur in orderto maintaincontrol

13
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and supervisionover a largebody of provensongsmaynot appearto be directly linked to the

financialinvestmentSATV makesin discoveringandsigningnewartistswhomaywrite thesongs

thateveryonewill belisteningto in thefuture,thereality is thatwithouttherevenuesproducedby

SATV's andEMI's successfulcataloguesof songs,we wouldnothavetheability to makerisky

investmentsin unprovenwriters.

38. The costsassociatedwith all of theseactivities fall within the overheadscostsof

thesedepartments,which in turnconstitutea largeportionofSATV'soverhead.In 2015and2016,

theoverheadexpensesfor thecreativedepartmentsacrosstheUnitedStatestotaled

, respectively. The Businessand Legal Affairs Departmentincurredoverhead

expensesof AttachedasCO Ex. 4.3 is a schedule

reflectingSATV'soperatingcosts. I havedrilled downinto thefinancialstatementsto extractthe

foregoingspecificdepartmentalcostsreferredto herein.

39. While SATV's Film & Television/SynchDepartmentengagesin generating

incomethroughthenegotiationandissuanceofwhatareknownassynchronizationlicenses,which

authorizetheuseof songsin motionpictures,televisionprograms,televisioncommercials,video

gamesor anyotheraudiovisualmedium. SATV'sFilm & Television/SynchDepartmentemploys

approximatelygpeoplein theUnitedStatesandapproximately~peopleworldwide. In 2015

and2016,thedepartment'soverheadexpenseswereapproximately

respectively. (CO Ex. 4.3.) Again, the specificexpenseof this departmentis derivedfrom and

containedwithin the financialstatementswe providedto theparties.

40. The costsofmaintainingthis departmentarepartof the investmentSATV makes

to maximizetheexposureof theworksofoursongwritersandto helpgenerateincomefrom their

songs.

14
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However, most songwriters'ongswill not be successfullyexploited in film or

televisiondespiteour efforts.

41. In my view, individual songwriters,even successfulones, could not afford to

performtheseservicesfor themselves.Indeed,thetimeandeffort dedicatedto exposingthesongs

ofournewwriters to the film, televisionandadvertisingcommunitieswouldnotbepossiblebut

for the fact that

FurtheringThe VulueofExistingSongwriter8'orks

42. As I mentionedabove, the United StatesCopyright Act has severalcomplex

provisionsunderwhich a songwriteror his or herheirscanterminateexistingcontractsgranting

therights to amusicpublisherandmakenewgrantsto eitherthesameor adifferentpublisher.

43. Becausemusicpublisherssuchas SATV andEMI couldnot continueto support

the creationof the new songs— someof which will becomethe "standards"for the presentand

futuregenerationsof listeners— withouttherevenuesprovidedby ourexistingcatalogues,we also

investsubstantialmoniesto acquireexistingsongswrittenby alreadysuccessfulwritersandtheir

futuresongsaswell asto acquiretheUnitedStatesextendedcopyrightrenewaltermsofexisting

musicalcompositions.

44. Forprovensongswith a longhistoryofconsistentlygeneratingincome(which are

oftenreferredto as"evergreen"songs),thecostofacquiringextendedrenewaltermrightscanbe

incredibly expensive,involving purchaseprices in the rangeof timeshistorical income.

By way of example,lastyear,EMI paidsome to acquirethe extendedrenewalterm

rights (and the songwriter royalties that would be payable in the future) for a single song

15
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Similarly, in December2012,EMI acquiredthe extendedrenewalterm

rights (andfuturesongwriterroyalties)of thesongswritten in partby

45. For all of thereasonsI havealreadydescribedandfor thereasonssetforth in Peter

Brodsky'switnessstatementregardingthe changesin the music industry, there is no assurance

that thesesongswill continueto generatethe samelevel of incomeas in the past. There is no

assurancethatthe amountsthatEMI paidwill berecoupedin anyreasonableperiodof time, if at

all. In orderto supportthenecessaryinvestmentin the continuedsearchfor anddevelopmentof

newsongwriterswhohopefullywill write the"evergreen"songsof thefuture,we continueto make

investmentsin order to retainas large a bodyof provensongsaspossible. Hopefully, theywill

continueto generateincomefor yearsto comeandSATV andEMI will not be forcedto deploy

their financialresourcesin waysthatmayoffer abetteror lessrisky returnon investment.

46. Thus, since the beginningof fiscal year2015, SATV has spent

acquirethe extendedrenewalrights of existingcataloguesandsongs. EMI,

to

spent~
in acquisitionsof extendedrenewalrightsof existingcatalogues.

47. As I havesaid,in additionto therisk associatedwith valuingexistingcompositions

or catalogues,there is anotherrisk in a publisher'sdecisionto invest its capital into existing

compositionsor catalogues.Themusicpublisheracquiringtheexistingcompositionor catalogue

must evaluateand decidewhetherthe capital being expendedmight be betterusedfor other

16
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businessexpenses,suchaspayingdown debt.

48. Thus,just as investingin new andunprovenwriters entailsgreatrisk, thereis also

a large assumptionof risk by the publisherin makingacquisitionsof existing compositionsor

catalogues. Yet, as explainedin more detail below, with the changesin the music industry,

specificallythechangeRomanownershipmodelto anon-demandmodel

forecastingfuture

revenuesthat will be earnedRom the exploitation of even "evergreen"songs has become

increasinglydifficult.

49. As a resultof thesechangesin the musicbusiness,determininghow muchshould

beofferedto acquireeitheror bothsongwriterroyaltiesor extendedrenewalterm rights (or even

currentrights in anexistingcatalogueof songs)carriesfar greaterrisk thanin thepast. Yet there

is little choice because,if the music industry is to continue to identify and develop the new

"evergreen"songsof the future, music publishersmust continueto investnot only in finding,

signing and developingnew writers but in retainingand acquiring the rights to the successful

existingsongsthatwill supportthe investmentin the futureof music.

ProtectingSongwriters''orksnndRightto Revenue

50. Publisherslike SATV andEMI areresponsiblefor administeringtherights in the

musical compositions in their catalogues, including by licensing mechanical rights,

synchronizationrights, performancerights andprint rights. SATV andEMI licensemechanical

rights to usersbothdirectly andthroughTheHarry Fox Agencyin theUnited Statesandthrough

foreignsocietiessuchasMCPS in theUnitedKingdomandGEMA in Germany.

17
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51. SATV andEMI licensepublicperformancerights in theUnitedStatesthroughthe

performancerights organizations,ASCAP,BMI or SESACaswell asdirectly. Indeed,overthe

pastfour years,EMI andSATV (andotherpublishers)havespent participating

in whatareknownas"ratecourt"proceedingsandin aUnitedStatesDepartmentofJusticeinquiry

into whatareknownastheASCAPandBMI "ConsentDecrees"in aneffort toprotectandenhance

thevalueof the cataloguesof music they control andto protectthe incometo be generatedfor

writersandpublishersnowandin thefuture. These"investments"couldnotbemadeby individual

writersbutareeffectivelymadeon theirbehalfby thepublishersat thepublishers'xpense.

52. Oneofthemostimportantservicesprovidedby amusicpublisheris theprocessing

of royaltiesthatarereceivedRomusersof songsandthegenerationof statementsandpayments

to writers. As I have said, this is a world-wide businessin which SATV and EMI receive

statementsandpayments&om usersofmusiceveryyear.

53. These royalty services are administeredby SATV's Royalty Administration

Department. In theUnitedStates,SATV employssomeg employeeswho auditandadminister

songwriter royalties within the Royalty Administration Departments. SATV also employs

approximatelygpeopleoutsidetheUnitedStatesin this area.

54. Theoverheadexpensesassociatedwith theday-to-dayadministrationofcopyrights

and royalties is significant. In the United Statesduring fiscal year 2016, the overheadcosts

associatedwith thesefunctionsexceeded . (CO Ex. 4.3.) Again, this informationis a

departmentalsegmentwithin thefinancialstatementsandis partof theoperatingcostsofSATV.

55. As evidencedby the sheernumberof employeesin the Royalty Administration

Department,theprocessingofroyaltiesis notsimplya computerizedactivity. While manyofthe

statementsareelectronicandarecodedto songs,theoutputstill hasto beexaminedandthereare
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alwayssignificantstatementsorpartsof statementsthatcannotbematched. Theseall haveto be

examinedby ouremployees In addition,

thereare thousandsof statementsaudpaymentsthatcontinueto come in paperform~
56. Further, therearealwaysquestions

raisedbywriters,theirheirsandtheirrepresentativesabouttheirroyaltystatements,bothin writing

andby telephone. The employeesof the RoyaltyAdministrationDepartmenthandlethesecalls

and communications. There are also audits regularly conductedon behalfof writers and the

employeesof theRoyaltyAdministrationDepartmentalsoaddresstheaudit inquiriesandprovide

responsesto auditreportsandparticipatein theresolutionofanyauditdisputes,

57. In addition to the foregoingdepartments,SATV also incurs additional costs in

connectionwith theday-to-dayadiTiinistrationof its catalogueandthatofEMI, includingSATV's

Finance Departmentand Business DevelopmentDepartment,which provide the financial

modelingwork with respectto new writer deals,the acquisitionof existing cataloguesand the

purchaseofwriter royaltystreamsandextendedrenewaltermrights. Thesedepartmentsobviously

alsomanagetheoverall financial andbusinessaffairs of SATV (andEMI). In theUnited States,

thesedepartmentsincurredmorethan~in overheadcostsin 2016. (CO Ea.4.3.) Again,

as with the other financial information referredto herein, this information is a departiiiental

segmentwithin the financialstatementsandis partof theoperatingcostsof SATV.

58. Sitting atop the overall businessof the world-wide SATV businessis the Global

ManagementDepartment,which is responsiblefor supervisingandmanagingall of the separate

departments,including royalty, copyright, licensing, income tracking, financial planning and

administrationactivitiesandeachof theworld-widemusicpublishingaffiliatesofbothSATV and
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EMI (whicharelocatedin mostof themajorcountriesin theworld). Theoverheadcostsassociated

with the Global ManagementDeparnnentin 2015 were~and rose to~in

2016. Thesecosts too are embodiedwithin the operatingcostsreflectedin SATV's financial

statements.(CO Ex. 4.3.)

Chan es to MusicPublishin With theRiseofDi ital Music Streamin Services

59. Over the past five years,~ the sale of physical albums and digital

downloads ~SATV's United States-basedmechanicalincome

&om thesaleofphysicalrecordingsanddigital downloadsin 2014was , by2016

During that sameperiod, SATV's mechanicalincome &om

streamingservices

Attachedas CO Kx. 4.4 is a spreadsheetreflecting the variouscategoriesof income, including

mechanicalincomeearnedfrom variousformsofexploitationof songsfor theyears2014through

2016.

60.

(Seeid.)

61. To illustratewhat I mean,mechanicalincome&om physicalrecordingsanddigital

downloads

mechanicalincome&om streamingservices
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62. With the shift in revenuesfrom the sale of physical recordings and digital

downloadsto digital streamingservices,musicpublisherslike SATV andEMI are facing new

difficulties in managingtheirbusinessandcontinuingto acquirethe servicesof newwriters and

existingcataloguesandsongs.As I haveexplained,theincomefrom existingandsuccessfulworks

supportstheability ofmusicpublishersto continueto identify, signanddevelopnewwriters. Yet

theability to do so requiressomelevel of confidencein predictingthefuturerevenuethatmaybe

generatedfrom bothas-yetunwrittensongsandevenfrom existingsongs.

63. Moreover, I have discoveredthat digital streamingserviceshave difficulty in

matching their streaming data to a particular recording and hence to a particular song.

Consequently,we havefound thatwriters andpublishersoften fail to bepaidor are long delayed

in receivingeventhe reducedamountof incomethatshouldbe forthcomingf'rom thesestreaming

services. Basedon my review of reportsthathavebeenissuedby Spotify (for example),I have

seenthat, in someinstances,the durationof thesedelaysin payingroyaltiesearnedhasspanned

64. I amawarethattheCopyrightOwnersin thisproceedingcontendthatthe"late fee"

provisionsthat exist in the regulationsare applicableto the streamingservicesand, if for some

reasonthey arenot, they shouldprospectivelybe applicable. I concurwith the applicationof a

late fee. Thereis no reasonwhy thepublishersandwriters shouldeffectivelybemakinginterest-

free loansto thestreamingservicesto helpsubsidizetheirbusinesses.

65. Not only do thesedelayedpaymentscreateevenmoreproblemsfor both writers

andpublishers(especiallyfor thosewriters who aredependenton the declining incometheyare
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receivingfor the exploitationof their songs),thedelayedpaymentsfurther increasethedifficulty

in forecastingincome &om both new and existing songs. I also believe that thesedelayed

paymentsmaybe exacerbatingthe

66. As I statedabove,

not only negativelyaffects the publishers'bilityto

evaluatedealsandsupportthe discoveryanddevelopmentof newwriters but it also negatively

affectsnewsongwriters

. It obviouslyalsonegativelyaffectsevenestablishedwriters without recoupable

advances.

67. Beyond the inadequacyof the ratespaid by streamingservices — for which I

respectfullyrefertheJudgesto the analysesprovidedby theexperteconomistsandto thewitness

statementof PeterBrodsky— I believethatsomeof thedelaysin paymentandaccountingwould

be alleviatedby a simplerandmorestraightforwardmeansof calculatingroyalties,moreakin to

howmechanicalincomehasbeenpaid in thephysicalanddigital downloadworld for morethana

century. If the ratewerepaidon aper-playandper-userbasis,a writer andpublisherwould only

have to know the identity of the songand the numberof plays, and the numberof usersof the

digital serviceduring the relevantaccountingperiod, to determinethe incomepayableto the

publisherandsongwriter.
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68. Again, while I defer to othersfor what that rate shouldbe, given the harddataI

havedescribedhereinandgiventhecoststhatmusicpublishersmustincur andtherisks thatthey

mustrun, in my view, it is imperativethattheratespaidby streamingservicesfor themechanical

reproductionof songsbe increasedif we are to be able to continueto find, developand make

availablethenewsongsthatwill enrichthe lives of thepublic in the future. Withouthealthyand

thriving musicpublisherswho effectively finance the creativebaseon which the entiremusic

industryis built — thesongs— thepublicwill bedeprivedofat leastsomeof thegreatmusicof the

futurewhichmayneverbewritten. In my view, this is preciselythedisruptionthattheCopyright

Act seeksto avoid in thesettingofmechanicalrates.
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I declareunderpenaltyof perjurythattheforegoingtestimonyis true andcorrectto the

bestof my knowledge,informationandbelief.

Dated: October28, 2016 Thorn

Kelly
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WITNESSSTATEMENT OFDAVID KOKAKIS

1. My nameis David Kokakis. I amExecutiveVice PresidentlHeadof Businessk

Legal Affairs, Business Development and Digital, Universal Music Publishing Group

("UMPG"). I makethis statementto provide: (1) an overviewof the role of UMPG and other

publishersin themusic industry; (2) an explanationof thereasonsdigital musicservicesthatcan

obtain mechanicalrights by complying with the compulsorymechanicallicenseprovisionsof

Section 115 of the Copyright Act ("Digital Services"), including participantsAmazon, Apple,

Googleand Spotify, do not fairly compensatesongwritersandpublishersunderthe currentrate

structure;and (3) a summaryof ratesobtainedin directlicensesthatUMPG hasenteredinto both

with Digital Servicesthat are subjectto the compulsorylicense,anddigital music servicesthat

arenot subjectto thecompulsorylicenseandwerethereforenegotiatedin the f'ree market.

I. M ProfessionalBack round

2. I haveheldmy currenttitle at UMPGsinceJuly 1, 2015. Previously,I wasSenior

Vice President,Headof. Business% Legal Affairs andBusinessDevelopment,a position I had

held since November 14, 2011. In my current capacity as Executive Vice President,my

responsibilitiesincludeoverseeingall contractnegotiationsandlegalmatters.
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3. I have over twenty years of experiencein the entertainmentindustry. Before

joining UMPG, I practicedentertainmentlaw for over a decadeat various firms, including

GreenbergTraurig LLP. I also servedas an executivefor severalyearsat brandingand talent

managementcompanieswhoseclients includedtelevisioncelebrities,entertainers,authors,book

publishingimprints andprofessionalathletes.

4. I havebeeninvolved in negotiatingdigital mediaagreementssincejoining UMPG

in 2009. Among otherresponsibilities,I overseethe licensingof digital servicesin theUnited

States,including the licensingof Digital Servicesthatmakeanddistributelimited downloadsand

interactivestreamsvia the various serviceofferings identified in the regulationsimplementing

the compulsorylicenseprovisionsof Section115 of the U.S. Copyright Act ("Section115"),

codified at 37 C.F.R. $ 385, SubpartsB and C, including, inter alia, subscriptionand non-

subscriptioninteractivestreamingand limited downloadservices,limited offerings, and locker

services(the "SubpartB & C Configurations").

H. TheRole Of UMPGAnd MusicPublishersGenerall In TheIndustr

A. Overview

5. Music publishers are a fundamentaldriving force in music's creation and

dissemination.While thegeneralpublic maybemore familiar with therolesof therecordlabel,

the artist, and the songwriter,musicpublishersalsoplay a vital role by developingsongwriters'areers,

licensing their works so that their songs may be heard, protecting their intellectual

propeityrights, andmakingsuretheyareproperlypaid.

6. Music publishersdiscover new talent. When they find talented songwriters,

music publisherssign them and support them financially through the paymentof advances.

Music publisherspromotetheir songwritersto recordingartists and.record labelsas well as to

outlets in other industrieslike fi]m, television, and advertisingwho are looking to incorporate
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songs into their works. They match their songwriterswith other songwriters for writing

collaborations,aswell aswith the artistsandproducerswho ultimatelyrecordthesongs. They

negotiateand.administerlicensesfor thesongsonbehalfof their songwriters.Theyprotecttheir

songwriters'egalrightsthroughcopyrightregistrations,anti-piracyeffortsandlitigation.

B. UMPG'sBusiness

7. UMPG is oneof the leadingmusicpublishingcompaniesin theworld.

8. Today, UMPG representsmusic in everygenrefrom someof the world*s most

importantsongwritersandcatalogs.UMPG'scurrentrosterincludesover~activesongwriters

andovergactiveproducers.

9. Someof our mostwidely knownand successfulsongwritersare: ABBA, Adele,

AlabamaShakes,The BeachBoys, BeastieBoys, LeonardBernstein,Justin Bieber, Mariah

Carey,TheClash,Coldplay,Elvis Costello,Neil Diamond,Eminem,Gloria andEmiTio Estefan,

Florence+ the Machine,Ariana Grande,Al Green,Jimi Hendrix, SamHunt, ImagineDragons,

Demi Lovato, Carly RaeJepsen,Billy Joel,EltonJohn,JoeJonas,Nick Jonas,TheMamasand

The Papas,Pearl3am, Maroon5, ShawnMendes,Miguel, Mumford 4 Sons,RandyNewman,

New Order, Ne-Yo, StevePerry, Otis Redding,R.E.M., GustavoSantaolalla,SexPistols,Paul

Simon,Britney Spears,Stax (EastMemphisMusic), 3ustinTimberlake,U2, Keith Urban,Diane

Warren,Andrew Lloyd Webberandmanyothers. UMPG is also a global leaderin production

music,which is musiccomposedprimarily for 51m, television,andadvertising.

10. UMPG currentlyownsand/oradministersan interestin over

compositions.

musical

C. UMPG'sServices

11. UMPGprovidesawiderangeof servicesto songwritersthatenablethemto create

songs and develop their careers. A key aspectof our businessis talent discovery and




















































































































































